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STATEMENT OF SUBJECT MATTER 
AND APPELLATE JURISDICTION 

 This Supreme Court appeal arises from an appeal in the Superior Court of a 

Public Employees Relations Board (PERB) decision and order.  That PERB 

decision and order concerned a petition for unit clarification filed by the Office of 

Collective Bargaining on behalf of the Virgin Islands Department of Personnel.  

The Superior Court had jurisdiction over the appeal of the PERB decision pursuant 

to 4 V.I.C. 76 and 24 V.I.C. 380(a).  This Court has jurisdiction pursuant to 4 

V.I.C. § 32(a).  The Superior Court issued the decision appealed from on August 

13, 2020, and the clerk entered the decision and order on August 19, 2020.  It was 

a final order disposing of all claims between the parties in the suit.  Appellant 

timely filed a notice of appeal on October 19, 2020 (as the time limit is 60 days 

when the government is a party under V.I. R. App. P. 5(a)(1)), and an amended 

notice of appeal on January 26, 2021.  

ISSUES PRESENTED 

The issues presented for appeal are whether the Superior Court erred in 

finding that Division of Personnel (DOP) employees Kathleen Simmonds and 

Millicent Aubain satisfy the criteria for confidential/supervisory employees, and in 

affirming the PERB decision to exclude Ms. Simmonds and Ms. Aubain from their 

collective bargaining unit.  These issues were raised in Appellant’s Superior Court 
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briefs and ruled upon by the Superior Court.  See J.A. 10-12 (Memorandum 

Opinion 10-12). 

Pursuant to this Court’s briefing order and the cross appeal by the 

Government of the Virgin Islands, the cross-appeal issues concerning DOP 

employees Adonna Duggins and Rochelle Benjamin are reserved for the 

Appellees’ opening brief and subsequent briefs. 

Standard of Review  

Conclusions of law are subject to plenary review.  Williams-Jackson v. 

Public Employee Relations Board, 52 V.I. 445, 2009 WL 4981794, * 2 (V.I. 2009).  

The PERB’s factual determinations must be overturned if they are not supported 

by the “substantial evidence in the record as a whole.”  24 V.I.C. § 380(b).  

Substantial evidence is such evidence that a reasonable mind would accept as 

adequate to support an agency’s conclusion.  Williams-Jackson, citing Lockhart v. 

Mathew, 203 F.Supp.2d 403, 412-13 (D.V.I. 2002). 

Prior Supreme Court Proceedings 

This case concerns classification of positions in the DOP supervisory unit 

and has not been before the Supreme Court previously.  There is a related case in 

the Superior Court concerning the classification of DOP non-supervisory 

employees, ST-13-WR-668.  The Superior Court decided the non-supervisory case 

in favor of the Union by order dated February 2, 2021.  United Steelworkers v. 
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Government of the Virgin Islands, Division of Personnel, 2021 WL 412162 (V.I. 

Sup. Ct. 2021).  The Superior Court’s decision was not appealed. 

STATEMENT OF THE CASE 

This case arises from a petition for unit clarification filed by the Office of 

Collective Bargaining on behalf of the DOP.  The petition sought to exclude from 

union representation DOP supervisory positions that had enjoyed union 

representation for decades.  From 1980 to 2008, the supervisors performed their 

work at the DOP without objection or complaint from the government.  During this 

period, the government negotiated numerous collective bargaining agreements for 

the supervisory employees and never asserted the position that these employees 

should be excluded from collective bargaining.  

The PERB held hearings on the government’s 2008 petition for unit 

clarification on March 10 and 11, 2014.  In its June 29, 2015 decision and order, 

PERB excluded, as confidential, the following positions from the United 

Steelworkers DOP supervisory bargaining unit: 

A. Financial management supervisor (Rochelle Benjamin’s position), 

B. Personnel records management supervisor (Adonna Duggins’ 

position), 

C. Supervisor, recruitment and classification (Kathleen Simmonds’ 

position), and 
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D. Territorial administrator, recruitment and classification (Millicent 

Aubain’s position). 

The PERB found the following positions were not confidential and declined to 

exclude them from the bargaining unit: 

A. Assistant chief, group health insurance 

B. Network systems manager 

J.A. 16-46 (PERB Decision and Order). 

 The Superior Court affirmed PERB’s decision excluding Ms. Simmonds and 

Ms. Aubain from the bargaining unit, but reversed as to Ms. Duggins and Ms. 

Benjamin. J.A. 6-12 (Memorandum Opinion 6-12).  The assistant chief, group 

health insurance; and network systems manager positions were not at issue in the 

Superior Court and are not part of this appeal.  

 The practical effect of the PERB and Superior Court decisions excluding 

supervisory positions from collective bargaining, coupled with the PERB’s 

November 2013 decision eliminating more than half of the non-supervisory 

positions from collective bargaining (see reference to ST-13-WR-61 and ST-13-

CV-668, supra), is to decimate union representation in the DOP.  Fortunately, the 

Superior Court, in its February 2, 2021 order in the non-supervisory case, properly 

reversed and restored those positions to the collective bargaining unit. 
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In withdrawing union representation for the supervisory positions at issue in 

this appeal, the PERB and the Superior Court erred.  The analysis for the 

supervisory positions is not substantially different from the non-supervisory 

positions because the supervisors at issue are not involved in labor relations.  

Exclusion from a bargaining unit is appropriate only in very narrow circumstances 

that do not apply here.  Virgin Islands statutes and decisions demand an inclusive 

approach to union representation, and the positions at issue in this appeal clearly 

should be included in their bargaining unit. 

FACTS 

DOP supervisory positions were first certified as union bargaining unit 

positions in 1980.  See certification of results, J.A. 50.  The supervisory positions 

were certified as Steelworker bargaining unit positions in 2002.  See certification 

of representation, J.A. 52-53.  

The DOP is charged with maintaining a system of personnel administration 

for the Government.  See 3 V.I.C. § 452.  The major functions of the DOP are 

recruitment of employees, classifying positions for purposes of salary, creating 

standardized job descriptions, and health insurance and benefits administration.  

See id.  The DOP is NOT tasked with negotiating contracts with labor unions.  Id.  

The Government department with that exclusive responsibility is the Office of 

Collective Bargaining.  24 V.I.C. § 377 (b)(1). 
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Kathleen Simmonds has held the Supervisor, Recruitment and 

Classification position since 2006.  PERB 460, 93:15-22, J.A. 56 (PERB Hearing 

Transcript March 10, 2014).  Her job is based on St. Croix and involves evaluating 

applicants for vacant positions on St. Croix to ensure that they meet the minimum 

requirements for the job specifications.  PERB 464-466, 97:10-99:6, J.A. 60-62.  

Ms. Simmonds supervises others on St. Croix who do the same job.  PERB 461, 

94:2-6, J.A. 57.  This position also creates or modifies job descriptions to comply 

with a standardized format.  PERB 477, 110:4-24, J.A. 73. 

Ms. Simmonds testified that she has no discretion in determining whether 

someone is eligible for a position: 

Q. Do you utilize independent judgment in some of your work?   

A. We have to go with the policy and with the job description, 
everything is written out.  People have to meet the minimum 
requirement.  I don’t decide this.  It’s all black and white. 
 

PERB 468, 101:15-20, J.A. 64.   
 

… 

Q. It’s either they have the qualifications or they don’t?   
A. That’s correct.   
 

PERB 475, 108:3-5, J.A. 71.  
 

Ms. Simmonds does not have the authority to waive certain job requirements such 

as years of experience:    
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Q. Do you have the authority to do that?   
A. To do waivers?   
Q. Yes.   
A. No.   
 

PERB 471, 104:11-14, J.A. 67. 
 
Q. When there are times where there have [sic] to be a waiver 
of the qualifications, who does that?   
A. … The director.   
 

PERB 475, 108:9-14, J.A. 71. 
 
Ms. Simmonds also ensures that job descriptions are drafted in the FES format.  

PERB 477, 110:4-24, J.A. 73.  FES stands for the Factor Evaluation System.  It is a 

nine-factor system that was established by the federal government that is used for 

establishing job descriptions.  Id.  Ms. Simmonds explained that there is no 

discretion in the FES system:   

Q. Do you have any discretion on how to apply the Factor 
Evaluation System?    
 
A. No, because each of the nine factors have sub factors so we 
just have to make sure we answer the Questions that are there 
from the job description.   

Id. 
 
Ms. Simmonds denies that she is involved in policy making:   

Q. Ms. Simmonds, do you attend the HR policy meetings? … 
A. Some of them. …  
Q. And are you allowed to give input in those meetings?   
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A. Well when she gave us, it had already been done.  We were 
only telling her if -- well at least my end a typographical.  I 
would only give input if I saw a typographical error some place. 
…    
 
Q. Are you saying that you basically attend those meetings to 
correct typographical errors?  
 
A. Well, when she discussed them, they were already done.  
That’s all we did.  We were just reviewing.  This is what the 
policy is going to look like.  
 

PERB 479-481, 112:18-24 to 114:4, J.A. 77. 
 

The Territorial Administrator, Recruitment and Classification position 

is held by Millicent Aubain, on St. Thomas.  PERB 217, 109:3-10, J.A. 131 (PERB 

Hearing Transcript March 11, 2014).  She has held that positon for about 17 years.  

See id.  She is the St. Thomas counterpart to Ms. Simmonds; they do the same job 

for different islands.  PERB 246-247, 138:18-139:9, J.A. 160-161.  Like Ms. 

Simmonds, Ms. Aubain does not do everything listed in her job description.  PERB 

464, 97:5-6, J.A. 60 (as to Ms. Simmonds); PERB 219-220, 111:22-112:5, J.A. 

133-134 (as to Ms. Aubain).  

Ms. Aubain does not draft job descriptions; she merely reviews job 

descriptions submitted by the various government divisions and reviews them for 

conformity with pre-existing rules.  PERB 221-222, 113:14-114:6, J.A. 135-136.  

Ms. Aubain also evaluates applicants for vacant positions on St. Thomas to ensure 

that they meet the minimum requirements for the job specifications.  PERB 234-
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236, 126:6-131:4, J.A. 148-153.  Job requirements and eligibility standards are 

provided to her and she has no discretion to deviate from them in determining 

eligibility.  Id.  

Ms. Aubain supervises others in her unit.  PERB 226-227, 118:5-119:4, J.A. 

140-141.1  However, she does not have authority to take disciplinary action against 

them and did not testify that she was involved in discipline of them.  Id. 

Ms. Aubain testified that she has never been asked to participate in 

collective bargaining on behalf of the government.  PERB 244, 136:15-22, J.A. 

158.  Furthermore, she testified that she has never been asked to prepare 

information requested for the purpose of collective bargaining.  Id. 

While Ms. Aubain assisted in the recall of Government employees laid off in 

2012, she worked off of a list generated in accordance with the recall statute 

contained in 3 V.I.C. Chapter 25.  PERB 244-245, 136:23-137:20, J.A. 158-159.  

Her work in this regard was dictated by the statute, formulaic, and not 

discretionary.  Id.  

Ms. Aubain testified that none of the information that she learns in her 

position would assist the union in collective bargaining.  PERB 245-246, 137:21-

138:6, J.A. 159-160.   

                                                      
1 The transcript pages indicate her subordinates were excluded from their bargaining unit, but 
that exclusion was reversed in February 2021 by the Superior Court in the non-supervisory DOP 
case cited, supra (USW v. Gov’t VI, Div. Of Personnel, 2021 WL 412162). 
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All of the work that Ms. Aubain performs is done in accordance with 

established guidelines.  PERB 246, 138:7-17, J.A. 160.  Like Ms. Simmonds, Ms. 

Aubain cannot deviate from the guidelines when determining eligibility lists for 

government positions.  PERB 248-249, 140:9-141:14, J.A. 162-163.  If there is any 

need to discuss wavier of requirements, Ms. Aubain addresses that with the 

Director or Assistant Director.  PERB 250, 142:1-14, J.A. 164. 

ARGUMENT 
 

A. Applicable Law 

The PERB excluded the challenged positions from the bargaining unit 

because they are allegedly confidential.  PERB 46, J.A. 16.  The Superior Court 

followed a similar track but added that “supervisory status favors exclusion from a 

collective bargaining unit.”  Memorandum Opinion 5-6, J.A. 5-6.  Supervisor 

status, however, is not determinative.  The decades of uncontroversial existence of 

this supervisors’ bargaining unit is illustrative of the lack of legal significance that 

supervisory status carries in terms of collective-bargaining eligibility. 

At the outset, it must be noted that the Legislature of the Virgin Islands, the 

branch of government tasked with making laws, identified specific limited 

positions in the executive branch that it determined to be exempt from career 

service because those positions were policy making or confidential.  See 3 V.I.C. § 

451(a).  Section 451a(b)(8) allows for additional positions to be made exempt if 
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they are confidential or policy making only “when the position is so designated by 

the Governor and approved by the Legislature.”  In requiring that they approve any 

additional exempt positions, the Legislature clearly wanted to control and limit the 

number of exempt positions within the Government.  Neither Ms. Simmonds’ nor 

Ms. Aubain’s position has been identified as exempt pursuant to 3 V.I.C. § 451a or 

made exempt pursuant to 3 V.I.C. § 451a(b)(8). 

Recognizing the statutory right of public employees to engage in collective 

bargaining, 24 V.I.C. § 363, the PERB is supposed to “apply the confidential 

exclusion strictly, so that we will not needlessly exclude employees from collective 

bargaining.”  DOE v. EAA, PERB UC-89-10 (PERB Decision and Order 8/4/94 at 

70, J.A. 223).  This is consistent with 3 V.I.C. § 451(a), which outlines a clear 

policy of inclusion in a classified status.  3 V.I.C. § 451(a) reflects a clear 

legislative policy that all employees in the executive branch must, unless they fit 

within the exceptions in that section, be considered members of the career service.  

Richardson v. Felix, 856 F.2d 505, 508-509 (3rd Cir. 1988).   

The Superior Court recited the principle of strict application of the 

confidential exclusion, yet erred in applying it as it relates to Ms. Simmonds and 

Ms. Aubain (Superior Court Memorandum Opinion 8/13/20 at 4-5, J.A. 4-5): 

“Many courts have narrowly construed the definition of confidential employees 

and have continuously cautioned against a broader scope in order to prevent 
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the unnecessary exclusion of employees from the protections of the bargaining 

unit; thus, even if an employee may have access to confidential information, if 

it concerns internal, routine, and administrative business operations, 

proximity to such confidential information does not render that employee as 

confidential.”  Id (citing Westinghouse Elec. Corp. v. NLRB, 398 F.2d 669, 670-

671 (6th Cir. 1968)(emphasis added).  

The applicable statutes, persuasive PERB decisions, and case law provide 

for an extremely narrow definition of “confidential employee.” 

The definitions section of the Public Employee Labor Relations Act defines 

a “confidential employee” as: 

“[o]nly those persons who assist and act in a confidential 
capacity to persons who formulate, determine, and effectuate 
management policies in the field of labor relations, as 
determined by the Public Employees Relations Board pursuantr 
to section 370 of this chapter.”   
 

24 V.I.C. 362(q) (emphasis added).   
 

As indicated above, the confidential exclusion has been applied strictly.  

Department of Social Welfare Government of the Virgin Islands v. UIW-SIU PERB 

UC 83-14 at 5, J.A. 201; VIHA v. District 2A PERB UC 84-11 at 6, J.A. 4211, GVI 

v. EAA PERB UC-89-8 at 70, J.A. 223; GVI/IRB v. USW PERB UC 82-12 at 7, 

J.A. 190; GVI, DOH v. District 2A PERB UC 90-11 at 4, J.A. 228.  The strict 

standard requires inquiry into a position’s actual job duties and does not permit 
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blind reliance on written job descriptions held by the employer.  Harwood Union 

High School Dist. v. Harwood Educ. Ass’n, 773 A.2d 277, 283-284 (Vt. 2001); see 

also VIHA v. District 2A PERB UC 84-11 at 6, J.A. 211, GVI v. EAA PERB UC-

89-8 at 70, J.A. 223.  These standards favor union inclusion and are in harmony 

with Virgin Islands public policy as expressed by the Legislature in 24 V.I.C. § 

362(q), 24 V.I.C. § 363, and 3 V.I.C. § 451a -- which take a broad view of 

collective-bargaining eligibility.  Federal NLRB cases also are in accord:  “The 

Board strictly adheres to its definition of a ‘confidential employee’ since a broader 

rule would, in the Board’s opinion, needlessly deprive many employees of their 

right under Section 7 of the Act to bargain collectively through representatives of 

their own choosing.”  Westinghouse v. NLRB 398 F.2d 669, 670 (6th Cir. 1968).  

“There are arguably some confidential aspects to many employment relationships, 

but the Board (for that reason) hews strictly to a narrow definition of a confidential 

employee.”  NLRB v. Meenan Oil Co., 139 F.3d 311, 317-319 (2nd Cir 1998).  

In Meenan Oil, the NLRB petitioned for the enforcement of its order finding 

that an employer committed an unfair labor practice by refusing to bargain with the 

union.  Id.  The employer contended that the collective bargaining unit was 

improperly certified as it contained confidential employees.  Id.  The Second 

Circuit determined that the payroll/personnel administrator and executive secretary 

to the general manager were confidential employees excluded from the collective 
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bargaining unit. Id. In doing so, the court found that these employees had access 

to confidential financial information as to the profitability of the company as 

well as the proposed salary increase-or-decrease of every Meenan employee, 

months before they are implemented.  Id at 318.   The Court found:  

“Because Gabriel and Gould assist Zaweski with the 
preparation of the Company’s annual profit plan, they have 
access to projected wage and salary data for both union and 
non-union employees.  This information, in the hands of the 
Union, would give it a significant strategic advantage in 
negotiations.  The Union could predict the size of the raises that 
management already planned to give both the union and non-
union employees, prior to any collective bargaining session, 
and use that level of compensation as a floor for its demands.  
At the same time, information about the present and projected 
compensation of managers would leverage in bargaining for 
comparable raises for union members.”   
 

Id at 318 (emphasis added). 
 
In Westinghouse, supra, the employer petitioned for review of a NLRB 

decision finding the employer guilty of unfair labor practices in refusing to bargain 

with the union regarding three employees that the employer claimed were personal 

secretaries to company managers.  Id at 670.  The Sixth Circuit found that even 

though the company managers participated in processing grievances and in 

collective bargaining, their role in those tasks was negligible and the secretary 

employees were therefore not excluded.  Id at 671-672.  In making that decision, 

the Sixth Circuit noted that: “‘Management should not be required to handle labor 

relations matters through employees who are represented by the union with which 
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the company is required to deal and who in the normal performance of their duties 

may obtain advance information of the company’s position with regard to contract 

negotiations, the disposition of grievances, or other labor relations matters.’”  Id at 

670 (quoting The Hoover Company, 55 NLRB 1321, 1323 (1944)).  The court 

further noted that “[i]t has been established Board policy not to exclude 

secretaries to management personnel who participate in labor matters only to 

the extent of furnishing factual data representing their immediate 

responsibilities.”  Id at 671 (emphasis added).  The Westinghouse court noted that 

the company managers, while involved in processing grievances and in contract 

negotiations, were only involved in those activities on a limited basis and therefore 

their personal secretaries would not be considered confidential and would not be 

excluded from the union.  Id. 

PERB itself has a very long history of stating that the confidential exclusion 

applies strictly – and of applying the exclusion in an appropriately narrow fashion.  

Department of Social Welfare Government of the Virgin Islands v. UIW-SIU PERB 

UC 83-14 at 5, J.A. 201; VIHA v. District 2A PERB UC 84-11 at 6, J.A. 211; GVI 

v. EAA PERB UC-89-8 at 70, J.A. 223; GVI/IRB v. USW PERB UC 82-12 at 7, 

J.A. 190; GVI, DOH v. District 2A PERB UC 90-11 at 4, J.A. 228.  These 

decisions are illustrative. 
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In GVI, DOH v. District 2A, PERB UC-90-11, the Department of Health 

sought the removal of a Personnel Relations Administrator from the union.  In that 

matter, the PERB excluded, as confidential, the Department of Health’s chief 

negotiator on the collective bargaining team.  Id at 5, J.A. 229 (emphasis 

added). 

In GVI/BIR v. USW, PERB UC 82-12, the PERB excluded four secretaries 

on the basis of confidentiality.  The PERB determined that all four secretaries 

reviewed collective bargaining materials and typed collective bargaining 

proposals.  “The negotiating team for the Bureau consists of four positions … The 

secretaries to these four men type all outgoing documents and screen all incoming 

documents, including documents relating to contract negotiations”.  Id at 8, J.A. 

191.  “The four secretaries in issue clearly assist and act in a confidential capacity 

to these members of the negotiating team.”  Id at 9, J.A. 192 (emphasis added).  

In VIHA v. District 2A, PERB UC 83-2, the PERB excluded JoAnne Barry 

on the basis of confidentiality.  Barry was a non-participating observer on the 

Government’s collective bargaining team, and attended all meetings and 

caucuses for the Government team.  “She knows in advance what management 

will propose, and she knows at the table management’s bottom line.”  Id at 4, J.A. 

196 (emphasis added). 
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In GVI/DOE v AFT, PERB UC-88-7, the government sought to exclude 

Doris Hodge as confidential.  Among other things, the PERB found that Ms. 

Hodge reported directly to the Director of Personnel and that she gathered 

information used by the Director in conducting level 3 grievance proceedings.  

The PERB determined that “[I]n this capacity, Ms Hodge necessarily comes into 

contact with documents or information in the area of labor relations (employee 

discharges or employee disciplinary actions) that are labelled confidential by the 

Petitioner.  Moreover, her typing duties include letters from Director Brin to 

Commissioner Linda Creque pertaining to recommended disciplinary action 

of bargaining unit employees.”  Id at 2-3, J.A. 214-215 (emphasis added). 

In GVI/Dept of Property and Procurement v. USW Local 8677, PERB UC-

84-9, the PERB found that the challenged employee was “involved in processing 

grievances on behalf of the Commissioner’s office… [i]n the absence of the 

Executive Assistant to the Commissioner, Stolard has overall responsibility 

for all personnel operations.”  Id at 2, J.A. 204 (emphasis added). 

In VIHA v. District 2A, PERB UC-84-11, the PERB was asked to exclude 

administrative assistants on the basis of confidentiality.  All the positions were 

excluded based on their involvement with collective bargaining negotiations.2  

                                                      
2 The administrative assistant to the executive director was “privy to preparations for 
negotiations and to other matters in which the executive director is involved relating to the 
formulation of labor policy”.  Id at 3, J.A. 208.  The administrative assistant to the assistant 
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“All of the Administrative Assistants covered by this petition directly assist in 

a confidential capacity to members of the Authority’s negotiating team.”  Id at 

5, J.A. 210 (emphasis added).  The fifth position challenged, the Administrative 

Officer to the Director of Operations on St. Croix, Paula Logan, was not excluded 

by the PERB, as she did not have any involvement with collective bargaining or 

grievances.  Paula Logan had numerous duties including “screening all incoming 

and outgoing communications, compile and prepare statistics and other data; 

answer inquiries regarding interpretations of routine Authority policies, rules and 

regulations; prepare monthly, quarterly, semi-annual and annual reports; provide 

administrative staff support in the area of fiscal and personnel management; 

estimate needs for additional equipment, supplies and personnel, and advise 

personnel of new or revised operating policies and report on implementation.”  Id 

at 4, J.A. 209.  Despite having all of these duties, the PERB did not exclude Ms. 

Logan as unlike the other challenged positions that assisted in collective 

bargaining, Logan “does not have access to any such advance or confidential 

                                                                                                                                                                           
executive director on St. Croix was “exposed to communications between the assistant executive 
director and other managerial officials of the authority relating to preparation for collective 
bargaining.”  Id.  The comptroller’s administrative assistant participated in “preparations for 
upcoming negotiations."  Id.  The administrative assistant to the director of operations on St. 
Thomas was “privy to correspondence and memoranda relating to upcoming negotiations and is 
sometimes present at meetings concerning negotiations.”  Id at 4, J.A. 209.  The administrative 
officer has “access to information being exchanged between the executive director and other 
directors dealing with labor relations and upcoming negotiations.”  Id at 5, J.A. 210. 
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information.  Accordingly, we will not exclude her from the unit.”  Id at 6, J.A. 

211 (emphasis added).   

In GVI/Dept of Social Welfare v. UIW-SIU, PERB UC 83-14, the PERB 

addressed the government's attempt to exclude the positions of Administrative 

Officer, Junior Management Assistant, Personnel Records Clerk and Clerk Typist 

III on the grounds that these positions were confidential.  The Administrative 

Officer position was excluded as she types “materials relating to the negotiation 

of three separate collective bargaining agreements.”  Id at 2, J.A. 198 (emphasis 

added).  Additionally, the Administrative Officer “accompanies (the Personnel 

Administrator) to negotiating sessions … prepares disciplinary 

correspondence … types the minutes of disciplinary hearings.”  Id.  The Clerk 

Typist position was excluded on the basis that she is the personal secretary to the 

Assistant Personnel Administrator who is on the CBA negotiating team and types 

and prepares all of his collective bargaining materials.  Id at 5, J.A. 201 (emphasis 

added).  The Junior Management Assistant and the Personnel Records Clerk 

positions were not excluded as they “do not directly assist a member of Social 

Welfare’s bargaining team.  Their duties involve them only in the routine 

effectuation of labor policies, but not in the formulation of determination of such 

policies.”  Id (emphasis added).  In refusing to exclude these positions, the PERB 

noted:  “We noted in Bureau of Internal Revenue, supra, that the confidential 
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exclusion must be applied strictly, in order to avoid needlessly excluding 

employees from collective bargaining.”  Id.   

B. Discussion 

As shown above, decisions relevant to the issue of “confidentiality in the 

field of labor relations” show that the question is whether the position has any 

advance notice of information used in collective bargaining.  Employees are often 

excluded when they type management collective bargaining proposals or do 

some other task that would impart strategic, confidential information the union 

would not otherwise have access to – and which could thereby disadvantage the 

government in bargaining.  That is the “labor nexus” test at work.  See Meenan 

Oil, 139 F.3d at 317.  However, there is no nexus without a substantial connection 

to collective bargaining.  The fact that a position may have access to confidential 

business information or report to the Director is irrelevant unless the challenged 

position is actually involved in collective bargaining.  Id.  As demonstrated in the 

facts section above, NEITHER Ms. Aubain nor Ms. Simmonds is involved in 

collective bargaining or even grievance processing.  This could not be more clear 

and is the touchstone of the issue.  The Superior Court, in its recent DOP non-

supervisory decision (2021 WL 422162), was appropriately strict in application of 

the standard and restored positions to collective bargaining eligibility because the 

positions are not involved in collective bargaining. 
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The PERB and the Superior Court in the instant case, however, determined 

that the challenged positions “directly impact collective bargaining and labor 

relations matters,” see Memorandum Opinion at 11, J.A. 11, but without stating 

what evidence supports their findings regarding what Ms. Simmonds and Ms. 

Aubain actually do.  The following is what they testified they actually do. 

Ms. Simmonds 

While labor relations duties are suggested in Ms. Simmonds’ written job 

description, when Ms. Simmonds was asked whether she performed all of the tasks 

in her job description, she testified that she does not.  Ms. Simmonds never 

testified that she investigates personnel matters or handles labor relations issues.  

There simply is no basis for a finding in this regard.3  See PERB 460-482, J.A. 

146.  To reiterate, it is the actual work that matters.  Harwood Union High School 

Dist., supra, 773 A.2d at 283-284 (Vt. 2001); see also VIHA v. District 2A PERB 

UC 84-11 at 6, J.A. 412, GVI v. EAA PERB UC-89-8 at 70, J.A. 424.  Substantial 

evidence does not support that Ms. Simmonds is involved in collective bargaining 

or grievances or even that she handles confidential materials directly affecting such 

matters.  Rather, the evidence shows Ms. Simmonds: 

                                                      
3 Ms. Simmonds was asked whether she attends “HR policy meetings” regarding unidentified 
subjects; there was no testimony that these meetings concerned collective bargaining, grievances, 
or otherwise sensitive or confidential information, and in any event, her involvement was to 
discover typographical errors. 
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• evaluates applicants for vacant positions on St. Croix to 
ensure that they meet the minimum requirements for the 
job specifications, according to a standardized format 
and with no discretion to deviate from the standard; and 

 
• creates or modifies job descriptions to comply with a 

standardized format. 
 

Ms. Aubain 

As explained in the facts section, Ms. Aubain and Ms. Simmonds do the 

same job on different islands.  Like Ms. Simmonds, Ms. Aubain does not do 

everything listed in her job description; she has no involvement with collective 

bargaining or grievances on behalf of the government.  Ms. Aubain: 

• reviews job descriptions submitted by the various 
government divisions and reviews them for conformity 
with pre-existing rules; 

 
• evaluates applicants for vacant positions on St. Thomas 

to ensure that they meet the minimum requirements for 
the job specifications, without discretion to deviate from 
the standards for determining eligibility;  

 
• has no authority to take disciplinary action against 

subordinates;  
 

• has never been asked to participate in collective 
bargaining on behalf of the government; and 

 
• has never been asked to prepare information requested 

for the purpose of collective bargaining (and, moreover, 
she testified that no information that she learns in her 
position would assist the union in collective bargaining).  
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The evidence is clear that these mid-level line supervisors do not have job 

duties involving collective bargaining.  The lip service the PERB and Superior 

Court paid to the actual facts on this touchstone issue does not amount to 

“substantial evidence in the record as a whole.” 

CONCLUSION 

The determination that the positions at issue should be excluded from the 

union is unsupported by evidence of actual job duties.  The purpose of the 

confidentiality restriction is to ensure that individuals privy to information related 

to collective bargaining or grievances will not have to split their loyalty between 

their union and their employer.  Westinghouse Elec. Corp., supra, 398 F.2d at 670-

671.  Neither position at issue in this brief has advance notice of information 

relative to collective bargaining, besides general personnel and statistical 

information of a kind that has been held insufficient to exclude an employee.  

Union Oil Co. of California, Inc. v. NLRB, 607 F.2d 852, 854 (9th Cir. 

1979)(Kennedy, J).  The right to unionize is clearly canonized by 24 V.I.C. § 363.  

This right is abrogated only if an employee is, or acts in a confidential capacity to, 

a labor relations policy maker -- as is clearly outlined in 24 V.I.C. § 362.  To take 

away this right for any other reason is a clear disregard of the applicable law and 

cannot stand.  
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